
From: Breuer, Rich@Waterboards
To: rich.breuer@hotmail.com; Breuer, Rich@Waterboards
Cc: Denton, Debra
Subject: FW: NPDES QAPP & toxicity testing
Date: Friday, May 15, 2015 2:56:21 PM
Attachments: Memo response to ATP rejection letter from USEPA 5-12-15.doc

_____________________________________________
From: Breuer, Rich@Waterboards 
Sent: Friday, May 15, 2015 2:53 PM
To: Outwin-Beals, Brandi@Waterboards; Barker, David@Waterboards
Subject: RE: NPDES QAPP & toxicity testing
 
 
 
This is a memo I just got approved  today to send out to AEOs and NPDES managers. I am waiting for
 one of the referred to attachments from USEPA before sending out.
For our talk Monday
 
Rich Breuer
Assistant Director, Office of Information Management and Analysis
State Water Resources Control Board
1001 I Street, Room 16-03
Sacramento, California 95814
Desk phone: (916) 341-5220 Cell: (916) 956-9604
Mailing address: P.O. Box 100 Sacramento, CA 95812-0100
 
http://www.waterboards.ca.gov/water_issues/programs/swamp/
 
 
-----Original Appointment-----
From: Outwin-Beals, Brandi@Waterboards 
Sent: Wednesday, April 22, 2015 11:08 AM
To: Outwin-Beals, Brandi@Waterboards; Barker, David@Waterboards; Breuer, Rich@Waterboards
Subject: NPDES QAPP & toxicity testing
When: Monday, May 18, 2015 3:00 PM-4:00 PM (UTC-08:00) Pacific Time (US & Canada).
Where: WB-RB9-TemeculaBasin
 
 
<< Message: RE: potential meetings between OIMA and R9- May 18th >>
 
Hi Rich-
 
I see from Jimmy’s email that you would like to meet with us to talk about QAPP’s and toxicity
 testing.  I can’t see your schedule on Outlook, so I’m hoping the time I’m suggesting works for you. 
 Please let me know if otherwise, and I’ll see what I can do to find another time.
 
Thanks-
Brandi
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		TO:

		Water Board Managers and Staff  





		FROM:

		Renee Spears, SWRCB Quality Assurance Officer

OFFICE OF INFORMATION MANAGEMENT AND ANALYSIS





		DATE:

		April 27, 2015





		SUBJECT:

		Withdrawal of Approval  of the SWRCB Alternative Test Procedure  for the Two-concentration Test Design for NPDES  Effluent testing when using the TST







The purpose of this memo is to inform you of the February 11, 2015 notice of withdrawal of the United States Environmental Protection Agency’s (USEPA) approval of the State Water Resources Control Board’s (State Water Board) Alternative Test Procedure (ATP) request.  USEPA had approved the request to use the two-concentration test design when using the Test of Significant Toxicity (TST).  This memo includes our interpretation of the withdrawal and its ramifications for the Water Boards’ permitting process requirements.

History and Timeline

In a letter dated February 12, 2014, the SWRCB Quality Assurance Officer, Renee Spears, submitted an ATP request to USEPA Region 9 for the statewide use of a two-concentration toxicity test design when using the Test of Significant Toxicity (TST) approach (Attachment 1).  This two-concentration test design is composed of a single effluent concentration and a control concentration.

The TST statistical analysis only requires the biological responses from the two-concentration test design. 
 Currently the multiple-concentration test design (a minimum of five effluent concentrations compared to a control concentration) is required under Code of Federal Regulations, title 40, section 
136.3.
 The two-concentration test design is more cost effective when using the TST since, at a minimum, the number of concentrations necessary is reduced by four (including all the replicates). 

As stated in the February 12th letter, State Water Board staff is developing a toxicity amendment to the Water Quality Control Plan for 
Enclosed Bays and Estuaries of California that will standardize the regulation of aquatic toxicity for all non-oceanic surface waters.  U.S. EPA’s TST approach is an essential component of this draft toxicity amendment as it forms the basis for utilizing 
numeric water quality objectives and acts as the primary means of determining compliance with the proposed effluent limitations. It provides a definitive value of whether a sample is toxic versus an interpreted (and debatable) value as determined by the NOEC and IC25 approaches.


USEPA approved the ATP request on March 17th 2014 (Attachment 2).  In June 2014, the approval was challenged in court on procedural grounds under the Administrative Procedures Act by the Southern California Alliance of Publicly Owned Treatment Works (SCAP) and the Central Valley Clean Water Association (CVCWA).  After nine months of legal interaction, the USEPA withdrew the approval and notified us in a memo dated February 11th, 2015 (Attachment 31).  

Reasons for Withdrawal


The three reasons for withdrawal, as described in the rejection letter, are clearly identified as procedural errors as part of the ATP submittal at the state level, as well as the USEPA’s approval and procedural processes.  

It is important to note that USEPA’s rescission of its approval of the ATP is not based on the substantive TST statistical analysis or the scientific validity of a two-concentration test design. There is no reference to the scientific validity of either the two-concentration test design or the TST, which is significant.

The rejection letter also states that currently there is a proposed rulemaking to change the language in the ATP regulations at Code of Federal Regulations, title 40, section 136.  Once we are notified by USEPA that the changes are in effect, we will resubmit the ATP request in the proper format.


What Does this Mean for the Water Boards?

There is confusion regarding what test design can or cannot be required or used in the permitting process.  The following sections help provide clarification when determining what is required and what is discretionary. 

Test Design


Based on the withdrawal of the ATP approval, the following chart (Table 1) shows where you must require the multiple-concentration test design and where you can use the two-concentration test design in non-marine permits.  In all other toxicity testing situations, you may specify the two-concentration test design which includes storm water, Non-point source programs, and the Surface Water Ambient Monitoring Program (SWAMP) studies.

Table 1. Test Design Requirements for NPDES Permits


		Method

		Must conduct a minimum of  Five concentrations and a control 

		May conduct with only


one concentration and a control 



		Chronic Freshwater 


Test species


(USEPA 2002a2)

		Effluent




		Storm Water


Receiving Water



		Acute Freshwater or 


Marine test species 


(USEPA. 2002b
2)

		Effluent




		Storm Water


Receiving Water



		Chronic East Coast Marine Test species


(USEPA 2002c2)

		Effluent




		Storm Water


Receiving Water





1 The USEPA withdrawal memo erroneously refers to the two-concentration test design as “two effluent concentrations plus a control.”  The actual design uses one effluent concentration plus a control (which, by definition, is an effluent concentration of zero.)


2Note: According to USEPA test methods (USEPA 2002a, 2002b
, 2002c), under the “Summary of Test Conditions and Test Acceptability Criteria for Daphnid, Ceriodaphnia dubia, survival and reproduction Toxicity Tests with Effluents and Receiving Waters” --- there is testing condition listed as “test concentrations”: 


“Effluents: Five and a control (required minimum) 


Receiving Waters:  100% receiving water (or minimum of five) and a control (recommended)”

Figure 1. Toxicity Testing and Analysis Pathways for NPDES Permits Requiring the Multiple- Concentration Test Design
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What is Required and What is Discretionary Within the Permit?


For those permits specified which are required to use the multiple-concentration test design, 

Figure 1.  illustrates the following:


1. The permit specifies what test species and method to be used


2. The multiple-concentration test design requirement is required under Code of Federal Regulations, title 40,  section 136.3

3. The biological responses are also incorporated by reference in Code of Federal Regulations, title 40,  section 136.3

4. The permit specifies the statistical analysis, such as:


a. A hypothesis test using the TST


b. A hypothesis test using the NOEC


c. A point estimate test using LC50 or EC25

Can I Still Require the use of the TST in NPDES Permits?

Yes. The benefits of requiring the TST in new or amended permits include improving the statistical power of the toxicity test, and it is simpler to use than either traditional hypothesis test methods or point estimates.  The calculations are straightforward and provide a clear pass/fail result.  As stated above, the TST analysis only needs the biological responses from the two-concentration test design.  Our request for approval of the use of the two-concentration test design for TST analyses was for USEPA to review and approve the most cost effective test design needed to achieve complete results using the TST.
  With the withdrawal of the two-concentration test design approval, an NPDES permit can still require the TST for statistical analyses, but only the biological responses from the permitted Instream Waste Concentration (IWC) and the control (effluent concentration of zero) are utilized.  However, even with only two of the five concentration biological responses being used, some cost savings in the form of time and effort are still realized for the statistical analysis and data interpretation carried out by the permittee, lab, and permit manager. 

Additional Information

For additional information please contact Ms. Renee Spears, SWRCB QA Officer  at (916) 341-5583, or

Renee.Spears@waterboards.ca.gov.


References:

USEPA. 2002a. Short-term methods for estimating the chronic toxicity of effluents and receiving waters to freshwater organisms. Fourth Edition. Office of Water, Washington, DC. EPA/821/R-02/013.

USEPA. 2002b. Methods for measuring the acute toxicity of effluents and receiving waters to freshwater and marine organisms. Fifth Edition. Office of Water, Washington, DC. EPA/821/R-02/012.


USEPA. 2002c. Short-term methods for estimating the chronic toxicity of effluents and receiving waters to marine and estuarine organisms. Third Edition. Office of Water, Washington, DC. EPA/821/R-02/014.

Attachments:

1. ATP Request to Dr.  Eugenia McNaughton February 12, 2014

2. ATP Approval Letter from EPA R9 March  17, 2014 

3. ATP Approval Withdrawal Letter February 11,  2015

�I would rewrite this sentence as “The TST approach requires only two concentrations for toxicity analysis.”



�Legal has pointed out that there are technically no “Parts” of the Code of Federal Regs.



�Legal tells me we’re technically not supposed to shorten this to “40 CFR part 136.”



�Inland surface waters won’t be applied to the Plan until after the toxicity amendment is adopted.



�Actually, I think this should read “basis for the…” as the TST’s null hypotheses are the objectives themselves.



�This should be changed to “2002b” if we do not intend to include marine methods.



�This reference should be deleted if we do not intend to include marine methods.



�I would delete this sentence.
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